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A review of your leave records indicates that you have been carried in a Leave Without 
Pay (LWOP) status since [month] 2003 due to [psychological condition]. The records 
indicate that you have used 1,400 hours of LWOP in 2003 and 1,520 in 2004. 
 
In [month] 2003 you elected to receive pay and compensation from the Office of Workers' 
Compensation Programs (OWCP). At that time you elected to continue on LWOP and 
you remain to be held in that status. 
 
While I am concerned about your health and well being, as the [supervisor's position], I 
must be concerned with the efficiency of work operations as well. If your return to work 
is not foreseeable in the near future, then your position of [name of position] needs to be 
filled with someone who is available to work. 
 
The following is a list of options currently available to you to resolve this matter. If you 
decide not to pursue one of these options, then the [agency name] will be required to take 
appropriate action, including steps to remove you from your [name of position] position 
and the Federal Service. 
 
Your options are as follows: 
 
1. Return to your [name of position] position on a full-time basis. Your return to duty 
must be preceded with appropriate documentation, which establishes your fitness for 
duty. 
 
2, Apply for disability retirement under the Office of Personnel Management (OPM) 
FERS regulations. The forms for filing an application for disability retirement and an 
estimated annuity computation can be requested from the [administration center]. 
 
3. Elect to resign with an option to apply for disability retirement, if eligible, within one 
(1) year from the effective date of your resignation, Should you resign and withdraw your 
retirement contributions from FERS, you forfeit your entitlement to an annuity. 
 
In answer to the question posed by the title of this article, one subscriber to this 
newsletter stated that she would advise the employee to accept none of the options. 
Although this subscriber “understands[s] that the company is feeling the impact of the 
loss in the position,” she believes that the agency “can and should hire a temp in the 
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interim.” This argument necessarily raises the question: Is the employee who received the 
letter entitled to LWOP and, if so, for how long must the agency grant it?  
 
As a general rule, authorizing LWOP is a matter of administrative discretion.1  An 
employee is not entitled to be granted LWOP as a matter of right, except (1) for disabled 
veterans who are entitled to LWOP for medical treatment, (2) when employment is 
interrupted by a period of service in the uniformed services under the Uniformed Services 
Employment and Reemployment Rights Act of 1994 and (3) for employees invoking 
entitlement to leave under the Family and Medical Leave Act (FMLA). Exceptions 1 & 2 
do not apply to the employee, and he is not entitled to FMLA leave since he has already 
exceeded 12 administrative workweeks of unpaid leave during any 12-month period.2 
 
But, as a practical matter, federal agencies and the Postal Service will grant one year of 
LWOP to an employee receiving workers’ compensation under FECA, starting on the 
date the employee began to receive that compensation, to coincide with time in which the 
employee is entitled to be restored to his position if he fully recovers from the 
compensable injury. Long sunsetted, FPM Ch. 353, Subch. 2-3c (Feb. 24, 1988), gave the 
rationale for this practice, which is still followed:  
 

Leaves of absence and separation. Because injured 
employees have a mandatory right to restoration if they 
recover within a year from the time compensation begins, 
agencies are urged to keep the employees on the rolls 
during this period. This should facilitate tracking the 
employee's recovery and will simplify the administrative 
processes.... However, keeping the employee on the rolls is 
not a requirement and an agency ultimately decides when 
to separate an injured employee according to its needs and 
the circumstances in each case.  
(Original emphasis). 
 

(Before it was revised in 1988, 5 C.F.R. § 353.105 required that agencies carry an 
employee suffering from a compensable injury in a leave without pay status for at least 
the first year the employee is receiving injury compensation.3) 
 
Since the agency has granted the employee over 2900 hours of continuous LWOP and 
since a work year is comprised of 2080 work hours, the agency has granted the employee 
more than the one year of LWOP the FPM said he should have received. If the agency 
needs to fill the position, the agency has the right to fill it permanently and not with a 
“temp” as the subscriber asserts.  
 
Attorney Leodis C. Matthews wrote:  
 

I would advise the client to take none of the options and to 
challenge any action to remove them for medical reasons. 
They may be able to show an anticipated return to work 
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date or force rehab work, but in any event, if removed and 
on OWCP would have the right to reinstatement within one 
year and priority consideration thereafter for 
reemployment. 
 

Attorney Matthews is on the right track in dangling before the agency an “anticipated 
return to work date.” For although the decision to grant LWOP is within an agency's 
discretion, a refusal to grant LWOP must be reasonable.4 And denial of LWOP might be 
unreasonable even in the face of medical evidence showing that the employee is able to 
work in the foreseeable future.5 I will assume that the employee’s psychotherapist said 
that his symptoms were “static,” and that she therefore could not predict when if ever he 
could return to work. Under that scenario, the agency could reasonably deny the 
employee additional LWOP.  
 
According to Attorney Matthews, “if removed and on OWCP, [the employee] would 
have the right to reinstatement within one year…” When does the one year begin? 
 
An employee who fully recovers within one year from the date compensation began has 
mandatory restoration rights to the position he or she left, or to an equivalent position. An 
employee's basic entitlement is to a position in the former commuting area. If a suitable 
vacancy does not exist, the restoration right is agencywide. The employee must apply for 
restoration immediately and must be restored immediately and unconditionally by his or 
her former agency.6 
 
If full recovery takes longer than one year from the date compensation begins, the 
individual is entitled to priority consideration for the former position or an equivalent 
one, provided he or she applies for restoration within 30 days of the date compensation 
ceases. Priority consideration means the agency enters the individual on its reemployment 
priority list. If the agency cannot place the individual in the former commuting area, he or 
she is entitled to priority consideration for an equivalent position elsewhere in the 
agency.7 
 
Let’s assume that the employee began to receive FECA compensation in June, 2003. His 
right to mandatory restoration would have expired therefore in June, 2004. Thereafter, 
upon full recovery, he would only have a right to priority consideration. 
 
Attorney Steven Brown wrote: 
 
Mitchell - 
 

Since he’s been on OWCP the whole time since he last worked, there’s no 
back pay issue and no eligibility for retroactive disability retirement 
benefits.  If he takes no action, and they separate him for medical reasons, 
he will be entitled to a Bruner presumption of eligibility for disability 
retirement. But the Agency may instead terminate him for some other 
related, or not-so-related reason, which may jeopardize disability 
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retirement eligibility.  Or he can initiate an application for disability 
retirement himself, either alone (which might be problematic depending 
on his psychiatric status) or with counsel.  I would recommend that he 
apply now for disability retirement.  OWCP is not a retirement system and 
benefits can be cut off at any time – and frequently are for no reason or for 
an illegal reason.  If he is qualified for “regular” retirement (non-
disability, based on age and years of service) he should instead apply for 
that.    

 
Steve Brown 
 
What the heck is the Bruner presumption? 
 
To be eligible for a disability retirement annuity under FERS, an employee must have 
completed at least eighteen months of creditable civilian service, must be unable, because 
of disease or injury, to render useful and efficient service in his position, and must not 
have declined a reasonable offer of reassignment to a vacant position in the agency at the 
same or greater grade or pay level, in the employee's commuting area, and in which he 
would be able to render useful and efficient service.8 OPM's implementing regulations 
further require that the disabling medical condition be expected to continue for at least 
one year from the date the application is filed and that accommodation of the condition in 
the appellant's position be unreasonable.9 The employee need not show that he is totally 
disabled, but instead that he is unable, because of disease or injury, to render useful and 
efficient service in his position.10   "Useful and efficient service means (1) acceptable 
performance of the critical or essential elements of the position, and (2) satisfactory 
conduct and attendance." 11  
 
An employee's removal for physical inability to perform the essential functions of his 
position constitutes prima facie evidence that he is entitled to disability retirement.  
Bruner v. Office of Personnel Management, 996 F.2d 290, 294 (Fed.Cir.1993).  So that’s 
the Bruner presumption, and, once it arises, the burden then shifts to OPM to produce 
enough evidence from which a reasonable fact finder could conclude that the employee 
did not qualify for disability retirement.12  OPM can meet its burden of production to 
rebut a presumption of disability "by demonstrating a lack of objective medical evidence 
providing a reasoned explanation of how certain aspects of a particular condition render 
the employee unable to perform specific work requirements."13 
 
If OPM meets its burden of production, the Board then considers the totality of the 
evidence in deciding the disability issue, including objective clinical findings, diagnoses 
and medical opinions, subjective evidence of pain and disability, evidence relating to the 
effect of the employee’s condition on his ability to perform in the grade or class of 
position he last occupied, and evidence that the applicant was not qualified for 
reassignment to a vacant position at the same grade or level as the position he last 
occupied. 14 In spite of the shifting burdens of production, the employee retains the 
burden of persuasion at all times to establish his entitlement to disability retirement. 15  
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Attorney Brown is concerned that the agency may not terminate the employee because he 
is psychologically disabled, thereby giving rise to the Bruner presumption. He is 
concerned that, “the Agency may instead terminate him for some other related, or not-so-
related reason, which may jeopardize disability retirement eligibility.” For what reason 
other than psychological disability might the agency remove the employee? Excessive 
use of authorized leave might be one reason. 
 
MSPB and its predecessor, the Civil Service Commission, had held that an adverse action 
based on an employee's use of approved leave did not promote the efficiency of the 
service and thus could not be sustained.16 As the Board explained in Webb v. U.S. Postal 
Service,17 an agency is "precluded" from disciplining an employee for using approved 
annual or sick leave because an employee has a right to such leave where the statutory 
and regulatory conditions for its use are met. In contrast, insofar as leave without pay 
(LWOP) is concerned, the Board stated in Webb that the "authorization of LWOP is a 
matter of administrative discretion"; however, when an agency approves LWOP, it 
cannot later bring discipline, as "it must be presumed that the approving officials had, in 
fact, made a determination that the employee's duty presence was not required." 18 
 
In Cook v. Department of Army19, the Board signaled for the first time that it was willing 
to consider sustaining an adverse action based on approved leave. The Department of the 
Army proposed to remove David Cook for excessive absenteeism and non-availability for 
work. The deciding official sustained the charge but modified the penalty to a 40-day 
suspension. The record showed that Mr. Cook used 398 hours annual leave, 409 hours 
sick leave, and 680 1/2 hours leave without pay (LWOP) over a 3 year period from 1979 
through 1981. All of the leave was approved with the exception of 6 1/2 hours in 1981. 
The presiding official reversed the suspension, finding that the agency, having approved 
Cook’s leave, although clearly excessive, could not use such leave as a basis for an 
adverse disciplinary action.  
 
In its petition for review, the agency argued that FPM Chapter 752, Subchapter 3, 
paragraph 3-2b(4)(c) provides an exception to the general rule that an adverse action 
cannot be based on an employee's use of approved leave. The following three criteria 
must be met to satisfy that exception:  

 
(1) The record showed that the employee was absent for 
compelling reasons beyond his or her control so that 
agency approval or disapproval was immaterial because the 
employee could not be on the job;  
 
(2) The absence or absences continued beyond a reasonable 
time and the employee was warned that adverse action 
might be  initiated unless the employee became available 
for duty on a regular, full-time or part-time basis; and  
 
(3) The agency showed that the position needed to be filled 
by an employee available for duty on a regular, full-time or 
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part-time basis. 
 

 
 
In denying the agency’s petition for review, the Board found that FPM Chapter 752, 
Subchapter 3, paragraph 3-2b(4)(c) “should be applied only in unusual cases, and is not 
warranted in this case.”20  
 
In Rabago v. Dept. of Army,21 took the reader on a return trip to one of its very first 
decisions: McKenzie v. U.S. Postal Service, 1 MSPB 480, 1 M.S.P.R. 496 (1980). 
McKenzie is the model of the “unusual case,” which the FPM exception was meant to 
service. 
 
In McKenzie, an employee was removed from his position after being in leave without 
pay status in excess of two years. The agency contacted the employee, and ordered him to 
report for duty within 14 days, or to contact the agency in writing if he was unable to 
report. The employee failed to report or otherwise reply to the agency directive. The 
agency sent a second request to the employee, informing the employee that if he failed to 
reply or report within 14 days, he would be removed. When the employee failed to 
respond to this second letter, the agency removed him. The Board sustained the removal, 
holding: 
 

There is no question that, as found by the presiding official, 
the appellant has not been present at work for some years. 
Removal for prolonged absence has long been considered 
just cause for removal, e.g. Rubin v. U.S., 150 Ct. Cl. 28 
(1960); Chiaverini v. U.S., 157 Ct. Cl. 371 (1962); Bond v. 
Vance, 327 F.2d 901 (D.C. Cir. 1964). Employee absence 
for which no forseeable end is in sight is a burden which no 
employer can efficiently endure.22 
 
 

By contrast, the Department of Army in Rabago failed to show that it had granted Eva 
Rabago “excessive unscheduled leave without pay to cover her absence,” and for that 
reason it could not avail itself of FPM Chapter 752, Subchapter 3, paragraph 3-2b(4)(c) 
exception. 23 In our hypothetical, the employee has been on unscheduled LWOP for a 
year and one half with no foreseeable end in sight. He is the posterboy for the charge of 
excessive authorized absence. 
 
But why is Attorney Brown concerned with the label the agency puts on the reason for 
the employee’s removal. It still boils down to his inability to report for duty owing to a 
compensable injury, doesn’t it? The employee still should be able to avail himself of the 
Bruner presumption because the specification supporting the reason for his removal 
would be the same regardless of what the agency calls the reason. One would think so, 
but MSPB Chairman McPhie is every bit as concerned as Steve Brown. 
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In the brand new case, Alexander v. Broadcasting Bd. of Governors,24a Board 
Administrative Judge affirmed Mr. Alexander’s removal on a charge of excessive use of 
approved sick leave. Because Chairman McPhie and Member Marshall could not agree 
on the result, the AJ’s initial decision became the Board’s non-precedential final decision. 
 
In his separate opinion, Chairman McPhie stated that three-part FPM exception applied 
only in cases of excessive use of LWOP, but not in cases, like Mr. Alexander’s, in which 
all the leave on which the charge of excessive absenteeism was based was approved sick 
leave. Chairman McPhie insinuated that Mr. Alexander, if he applied for disability 
retirement, might not be able to avail himself of the Bruner presumption because of how 
the agency had labeled the reason for his removal: 
 

An agency has at least two ways of dealing with an 
employee using an amount of approved sick leave that the 
agency finds untenable. The first is through a charge of 
inability to perform the duties of his position. An 
employee's need for extended sick leave may evidence an 
inability to perform his assigned duties, but a removal on 
this basis is generally viewed as "no fault," and it may have 
other ramifications. See Bruner v. Office of Personnel 
Management, 996 F.2d 290, 294 (Fed.Cir.1993) (An 
individual who is removed for inability to perform is 
presumed to satisfy the legal requirements for disability 
retirement.25 
 
 

Chariman McPhie’s concern may be unwarranted. Ayers-Kavtaradze v. Office of 
Personnel Management, 91 M.S.P.R. 397 (2002) may protect Mr. Alexander as well as 
the employee in our hypothetical. In that case, the Board held that the employee's 
removal for being on extended leave without pay status, was equivalent to a removal for 
inability to perform for medical reasons, giving rise to Bruner presumption of entitlement 
to disability retirement, where specifications accompanying the charge reflected that 
agency based employee's removal on its receipt of medical documentation indicating that 
she was totally disabled. The Board counseled the reader to look through the form of an 
adverse action charge to its substance: 
 

A charge, however, must be viewed in light of the 
accompanying specifications and circumstances, and 
should not be technically construed. King v. Nazelrod, 43 
F.3d 663, 665 (Fed.Cir.1994). Here, the specifications 
accompanying the charge reflect that the IRS based the 
appellant's removal on its receipt of medical documentation 
from the appellant's doctor indicating that the appellant was 
"totally and completely disabled at this time and ... unable 
to perform [her] duties," and on the concurrence of a 
"Federal Organizational Health doctor" with that 
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determination. AF, Tab 5, Ex. A. Therefore, we find that 
the appellant's removal for "hav[ing] been on extended 
leave without pay ... status since July 13, 1993," when 
considered in light of the accompanying specifications, is 
equivalent to a removal for inability to perform for medical 
reasons, and that the appellant is entitled to the presumption 
of disability set forth in Bruner. See Lewis v. Office of 
Personnel Management, 87 M.S.P.R. 275, ¶ 7 (2000) 
(charge of "inability to work" warranted application of 
Bruner presumption); Bell v. Office of Personnel 
Management, 87 M.S.P.R. 1, ¶ 12 (2000) (applying Bruner 
where, although the agency charged the appellant with 
failure to meet the requirements of her position, it was clear 
that the agency removed the appellant because it found her 
unable to perform her duties based on medical evidence of 
psychological incapacitation).26 
 

If the agency makes good on its threat and proposes to remove the employee and if the 
agency cites in the supporting specifications medical evidence showing that, owing to a 
psychological disability, his return to work is not foreseeable, I believe that he will be 
entitled to avail himself of the Bruner presumption.27 Before the agency issues the notice 
of proposed removal, however, the employee’s attorney should consider nudging the 
agency to word the proposal in the employee’s favor. 
 
So we are all in agreement: The employee will wait until he is fired and then apply for 
disability retirement. Not so fast, Attorney Brown has apparently advised the employee to 
file for disability retirement now. Why would the employee do that? Why should the 
employee squander even the possibility taking advantage Bruner presumption by 
applying for a disability retirement before he is fired? If the agency removes him for a 
reason unrelated to his medical condition, he would be no worse off with OPM than he 
would have been if he had applied before the removal. 
 
Noting that “OWCP is not a retirement system and benefits can be cut off at any time,” 
Attorney Brown recommends that instead of applying for disability retirement, the 
employee should apply, if he is eligible, for “’regular’ retirement (non-disability, based 
on age and years of service).” I am going to assume that Attorney Brown is not 
recommending that, between FECA compensation and a FERS disability retirement 
annuity, the employee should elect the latter over the former since he cannot collect both 
(except for a FECA scheduled award).28. Because FECA pays the employee 75% of his 
basic rate of pay tax free, electing FERS over FECA never ever makes sense unless his 
medical situation improves and he is no longer entitled to benefits or is no longer 
considered totally disabled, thereby causing OWCP to reduce compensation benefits to 
reflect the employee's wage earning capacity which may reduce compensation payments 
to a level below OPM benefits. 
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A discontinued service retirement (DSR) is not a regular retirement but it is based on age 
and service or service alone. Let’s assume that the employee has twenty five years of 
federal or postal service but is not old enough to collect a FERS regular retirement. For 
the reasons explained below, he would be eligible for a FERS discontinued-service 
retirement. 
 
A discontinued service or involuntary retirement provides an immediate annuity for 
employees who are separated against their will. Employees who are separated for cause 
on charges of misconduct or delinquency are not eligible for a discontinued service 
annuity.29 Separations that are involuntary for discontinued service retirement purposes 
include, “Failure to continue to meet qualification requirements of the position (provided 
the separation is non-disciplinary and the action is initiated by the agency).”30 OPM has 
construed this to include among other things, a removal because of illness resulting in 
one or more of the following: 
 

• Continued absence: 
• Inability to perform his or her duties; or 
• Endangering his or her health or that of other employees.31 

 
Even if the agency should remove the employee for excessive absenteeism, it would 
never accuse him now of purposefully inflicting the psychological illness on himself. The 
time to make that charge was when he first applied for FECA benefits. Accordingly, 
since the employee’s psychological condition has resulted in his continued absence if not 
also his inability to perform his duties, he has jumped over the first hurdle on his way to a 
discontinued-service annuity. He also jumped over the second and final hurdle because 
he has 25 years of service.32 But let’s change the hypothetical again. Let’s assume the 
employee began working for the agency right out of college. When removed, he had 
twenty years of service but he is only 42, so he is eight years too young to qualify for a 
DSR.33 
 
Let’s flesh out the details of how the employee sustained his compensable injury. Assume 
that he was working as a supervisor in the Postal Service’s Times Square New York City 
Station. Assume that on some day in 2003, he nearly came to blows in the station with an 
irate APWU or NALC shop steward. Assume that the shop steward was a veterans 
preference eligible and that he hired me to represent him on the appeal of his removal to 
the Board’s New York Office where I was the Deputy Regional Director. You don’t have 
to assume, you can take it to the bank that I won the appeal for him. Having been notified 
that the irate shop steward would be returning to work at the Times Square Station and 
that I would have his back, the employee suddenly developed post-traumatic stress 
disorder as a result of which he refused to step back into the Times Square Station.  
 
But now that he has received the afore-quoted letter threatening to fire him, what did he 
do? He is no fool: he called me to represent him, and I instantly stabbed the shop steward 
in the back to collect a retainer from his supervisor.  At the same time, I replied to the 
threatening letter, reminding the agency that New York City is a big city and that it has 
lots of post offices to which the employee could be reassigned. For emphasis, I enclosed 
Standard Form 3112D, "Agency Certification of Reassignment and Accommodation Efforts," 
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which the agency would have to fill out and send to OPM with the rest of the employee’s 
disability retirement application. Knowing that I would whip it for a second time, the Postal 
Service rescinded the letter, reassigned the employee to Bronx, paid him $150,000 in 
compensatory damages for its bad-faith refusal to accommodate him and compensated me at the 
hourly rate of, say, $550.  
 
Sounds too good to be true; and, of course, it’s all a lie----all except the letter the employee 
received. 
 
Finally, buried in the title to this article is a trick question: What would you do if a bargaining 
unit member …? 
 
Subscriber Joe Voma caught the trick I was playing and responded: 
 

I would advise the member to contact the attorney of their 
choice before proceeding with any reply. Probably 
obtained from the current issue of the FEDERAL TIMES. 
Joet 7 
 

Joe knows that I don’t advertise in the Federal Times, and he had no right to be nasty to 
me just because I was warning unions against practicing law without a license. But could 
the union respond to the letter without fearing it would get sued successfully for 
malpractice? 
 
The CYA answer, which is the only one I ever give, is: Call the union attorney and ask 
her. The non-CYA is answer is that I believe the union could respond to the letter 
because the agency after all is threatening the employee’s job. I think the union could 
argue that responding to the letter falls within in its duty to fairly represent the employee. 
If it falls within that duty, the union ought to be shielded against civil liability. 
 
What the union should steer clear of, but probably won’t for reasons that can only be 
answered on Mars, is assisting the employee in applying for disability retirement. The 
union has no obligation to that for the employee and should not unless the employee 
signs an attorney-approved air-tight waiver in favor of the union. Even then the union is 
doing the employee a disservice. For there are potentially hundreds of thousands of 
dollars if not millions riding on a disability retirement application. And OPM will be 
more than happy to deny the application if the employee fails to adduce objective medical 
evidence to prove that he is disabled from performing the essential functions of his 
position.  
 
Even an experience personal injury lawyer, who knows zip about FERS and CSRS, 
would be infinitely better qualified than a union rep to assist the employee with his 
application, because a personal injury lawyer knows how to work with doctors to get 
them to say the right things in a report.. Alas, a personal injury lawyer also knows zip 
about O*NET-SOC codes unless the employee’s agency has already assigned numerical 
values to the physical requirements of the position. (Transportation Security Agency has 
already done that for Screeners, which makes my job easier when communicating with a 
physician or physical therapist doing a functional capacity evaluation.) Finally, a personal 
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injury lawyer does not know Board caselaw on disability retirements or EEOC caselaw 
on disability discrimination which is a key issue in most disability retirement cases. So if 
you cannot get a hold of me---and I don’t need to meet with you to represent you on an 
application---or another experienced federal disability retirement lawyer, a personal 
injury lawyer is your next best bet, and is superior to a union rep hands down. 
7 crashed into it. Assume further he helped carry the dead and injured out the building. 
Assume further that as a consequence of the ordeal, he developed post-traumatic stress 
syndrome 
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