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You would think that if your ex-boyfriend dropped the “F- bomb” on you four or five 
times one night at work while accusing you of being a female dog, he would be guilty of 
sexual harassment. Right? It depends.  
 
Title VII of the Civil Rights Act of 1964i: Prohibitions against Sexual Harassment. 
 
Title VII provides employees the "right to work in an environment free from 
discriminatory intimidation, ridicule, and insult."ii. And the environment can be hostile to 
you even if you are not the subject of the ridicule and insult. According to the EEOC 
Guidelines, sexual harassment consists of: "Unwelcome sexual advances, requests for 
sexual favors, and other verbal or physical conduct of a sexual nature constitute sexual 
harassment when ... such conduct has the purpose or effect of unreasonably interfering 
with an individual's work performance or creating an intimidating, hostile, or offensive 
working environment." (Emphasis added).iii Like cigarette smoke, an employee can be 
polluted by sexual harassment, not directed at her, but which still permeates her work 
environment. The D.C. Circuit held that "[e]ven a woman who was never herself the 
object of harassment might have a Title VII claim if she were forced to work in an 
atmosphere in which such harassment was pervasive."iv (Emphasis added).v 
 
That’s all well and good, but in my hypothetical, you are the victim of your ex-
boyfriend’s vulgarity and profanity. Let me flesh out the details of this purely fictional 
incident. 
 
Assume you and your ex-boyfriend were dating for less than six months when the two of 
you broke up. He claims that he dumped you, and you claim otherwise; he claims that 
you were furious with him for him leaving you, and you claim that the break up was 
amicable though the two of you speak only when absolutely necessary. Assume you and 
he work for a federal agency or the Postal Service, together, by yourselves, in the same 
small room during the night shift. Combustible, wouldn’t you say? 
 
Your employer is liberal, and allows the both of you to work with your 
radios on. On the evening in question, to push your buttons, your ex has the 
volume of his radio turned up very loud. You ignore him. While he is out of 
the room, you receive an important telephone call from a customer and, to 
hear and talk, you turn down the volume on his radio. When he returns to the 
room to discover the volume has been turned down, he thunders, Why the f--
k did you turn down my radio; all you had to do was ask," after which he 
proceeds to turn up the volume on the unit to an even higher level. You then 
calmly explain why you turned down the radio and request that he not use 
such harsh and vulgar language toward you. Whereupon, he drops another F-
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bomb on you, “F--k you, that's why nobody likes your ass.” You do not 
answer back, but retaliate by turning up the volume on your radio. 
 
A co-worker then arrives in your office to partake of the delicious coffee you 
make, but, after awhile, he threatens to leave because of the loudness of the 
two booming radios. You turn down your radio, and you ask your ex to do 
likewise. Whereupon, he drops the third, fourth, and fifth F-bombs on you, 
“F--k you, bitch. Who the hell do you think you are?” You ask him to stop 
cursing at you, but he continues on, “F--k you. F--k you. Even the judge in 
court said you were stupid for having the police give me a ticket for smoking 
in the office. You dumb bitch.” 
 
Hostile? Intimidating? Insulting? To be sure, but, on those facts, can you sue 
and win a Title VII case against your employer? 
 
In a sexual harassment complaint, in order to establish a claim of hostile 
work environment, you must show (1) membership in a protected group; (2) 
the occurrence of unwelcome harassment; (3) a causal nexus between the 
harassment and membership in the protected group; and (4) that the 
harassment affected a term, condition or privilege of employment.vi 
 
The first criterion you easily satisfy because women are regarded as a 
protected group. vii  
 
The second criterion---the “unwelcomeness” of the profanity ought to be as 
easy to satisfy as the first; after all, who welcomes being cursed at? Alas, your 
ex has testified that when the two of you were together and the two of you 
would fight, you cursed him with profanities that were as bad or worse than 
anything that he said to you on the evening in question. If in fact it were true 
that you gave as good as you took, your claim might fail. . In  Scusa v. Nestle 
U.S.A. Co, viiithe hostile work environment plaintiff alleged, among other 
incidents, one occurrence of foul language used by a co-worker during a 
meeting discussing her sexual harassment claim. On the question of whether 
the plaintiff found the offensive language "unwelcome," the court observed 
that the record contained undisputed evidence that the plaintiff herself used 
the "F" word along with male-specific pejoratives, told off-color jokes at 
work, and teased co-workers.ix  Scusa misses the point: the question is 
whether you welcomed your ex’s profanity and not whether you had used 
the same profanity against him. In short, your hypocrisy does not disqualify 
you as a victim of sexually verbal abuse.x To continue on, I will assume that 
you did not curse your ex or, if you did, you cursed him infrequently.xi 
 
The third criterion--- a causal nexus between the harassment and membership 
in the protected group---simply means in that your ex would not have cursed 
you as he did curse you but for your being a woman. xii The caselaw here is 
dicey. In Holman v. Indiana, the Fourth Circuit held that "[B]ecause Title VII 
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is premised on eliminating discrimination, inappropriate conduct that is 
inflicted on both sexes, or is inflicted regardless of sex, is outside the statute's 
ambit."xiii. But other courts have derided the notion of an “equal opportunity 
harasser” and have found supervisors and co-workers guilty of sexual 
harassment of women if they curse out men as well. xiv  
 
In our hypothetical, you will argue that your ex cursed you out “because” of 
your sex xvbecause he used a misogynistic term to describe you; he called 
you a “bitch” several times, and there is absolutely no proof that he referred 
to men as “sons-of-bitches.” But does referring to a woman as a “bitch” or 
even a “f-----g bitch” for that matter necessarily imply a hatred of women? 
One would think so: The American Heritage Dictionary, New College 
Edition, defines "bitch" as: "Slang. A spiteful or lewd woman." p. 135. You 
would think that courts, paragons of literalness, would take the harasser at 
his word, but they do not always. 
 
In support of the proposition that "bitch" is not indicia of a misogynist attitude, I present 
for your consideration Kriss v. Sprint Communications Co., 58 F.3d 1276, 1281 (8th 
Cir.1995). In Kriss, the Eighth Circuit reversed the district court's finding of gender 
discrimination following a bench trial. Kriss' supervisor had once stated that a woman in 
the office was a "bitch." The court considered the supervisor's use of that term and wrote:  
 

Specifically, the word "bitch," it seems to us, is not an 
indication of a general misogynist attitude. Rather, it is a 
crude, gender-specific vulgarity, which in this case was 
directed toward only one woman, rather than women in 
general. (We note the existence of many vulgar epithets 
that are used only of men that, we believe, would not be 
indicative of animus against males.) Hence, we do not find 
Miller's use of this term to be particularly probative of 
gender discrimination. Perhaps if the evidence were that 
Miller regularly used the word "bitch" as a synonym for 
"complain," the plaintiff's case would be stronger, because 
that would furnish some evidence that Miller associated 
complaining with females.  

 
Id. (emphasis added). 
 
Breathtaking, no? (One wonders how the Eighth Circuit would have reacted to 
the use of the “c” word to describe a woman) 
 
Your case is stronger than Kriss’s because your ex exploded the F-bomb on 
you immediately before uttering the “b” word: “F--k you, bitch.” That profane 
couplet eliminates any doubt about the misogynistic motive of your ex.xvi 
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The fourth and final criterion (and the one you are most likely to fail) is proving that the 
sexual harassment was so severe or pervasive as to alter the conditions of your 
employment. Stated differently, “Title VII is violated when the workplace is permeated 
with discriminatory behavior that is sufficiently severe or pervasive to create a 
discriminatorily hostile or abusive working environment.” Harris v. Forklift Systems, 
Inc.  510 U.S. 17, (1993)xvii  Justice O’Connor went on to explain: 
 

But we can say that whether an environment is "hostile" or 
"abusive" can be determined only by looking at all the 
circumstances. These may include the frequency of the 
discriminatory conduct; its severity; whether it is physically 
threatening or humiliating, or a mere offensive utterance; 
and whether it unreasonably interferes with an employee's 
work performance. The effect on the employee's 
psychological well-being is, of course, relevant to 
determining whether the plaintiff actually found the 
environment abusive. But while psychological harm, like 
any other relevant factor, may be taken into account, no 
single factor is required. 
 

Id at p. 23. Justice O’Connor also noted that the harassment had to be both objectively 
and subjectively severe and "the objective severity of harassment should be judged from 
the perspective of a reasonable person in the plaintiff's position, considering 'all the 
circumstances.' " Oncale v. Sundowner Offshore Servs., Inc., 523 U.S. 75, 81, (1998) 
(quoting Harris at p.  23). 
 
The “frequency” of the harassment, far and away, is the biggest problem in your case. For 
the courts and EEOC are loathe to find that the terms and conditions of your employment 
have been altered based on a “single incident” of sexual harassment regardless of its 
severity save a sexual assault.xviii  To make things easier for me, let’s assume that your ex 
had f-bombed you before, but, unlike the evening in question, you did not rat him out to 
your supervisors. Let’s further assume that after you did fink on your ex, your supervisors 
separated the two of you for several months while they investigated your allegations. 
And, finally, let’s assume that after your supervisors allowed your ex to return, he 
insisted on working with the lights off in the office and he stalked you in the halls.  
 
Are the “totality” of those circumstances harassing?xix 
 
First, I will  assume that after the break-up, but before the night in question, your ex 
conducted several F-bombing raids on you. What should you have done to protect your 
Title VII claim? (By the way, forget punitive damages; they are not available against the 
federal government.) To hold your employer vicariously liable for your ex’s harassment, 
you have to notify your supervisors (or perhaps the sexual harassment hotline, if there is 
one), that you are being harassed. If they negligently fail to prevent him from harassing 
you in the future, you can impute liability to your employer. xx 
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But notifying your supervisor that you are being harassed does not start the EEO 
complaint process; initiating an informal complaint by contacting an EEO Counselor 
within forty-five days of the incident does.xxi But if you contacted the Counselor within 
forty-five days of the first bombing raid and thereafter filed a formal complaint of 
discrimination,xxii would not the agency dismiss your complaint because you were 
complaining only about a single incident of harassment? A possible way out of this 
Catch-22 is to wait for your ex to drop enough bombs so that the totality of the damage to 
your working conditions becomes “severe.”xxiii  
 
You may be able to accumulate enough incidents of harassment to state a cause of action 
without getting your complaint dismissed as untimely ---the forty-five day rule---by 
invoking the “continuing violation theory” of sexual harassment. The particulars of the 
continuing violation theory are beyond scope of this article, but at a minimum, you must 
contact the EEO Counselor within forty-five days of the last act of harassment.xxiv A 
word to the wise: if you get sexually harassed and you want to protect your Title VII 
rights contact a lawyer knowledgeable in the federal EEO process immediately. 
 
Let’s assume that all totaled, your ex’s bombing raids still don’t amount to actionable 
sexual harassment. What about the stalking as an exacerbating event? The Commission 
has held that stalking in conjunction with one obscene gesture and a sexual double 
entendre stated a cause of action for sexual harassment. xxv It doesn’t have to be stalking, 
but it should be some other act in addition to the offensive language. Being cursed at with 
sexually offensive profanities once or twice or even three times just does not seem to be 
“severe” enough or “pervasive” enough. 
 
But why isn’t it enough? Considering that some federal managers will put you on their S- 
list if you cannot read the words they have written between the lines or if you don’t 
exercise “good judgment” (as if judgment were absolute and not relative), why are they 
and the males they supervise permitted to beat down women employees with sexual 
epithets that make you shake your head in disbelief? Is there an angle that we lawyers are 
missing in litigating these cases on behalf of women? Perhaps. 
 
Recall what Justice O’Connor said in Harris: the psychological damage inflicted on a 
victim of sexual harassment should be considered in determining whether the harassment 
was severe enough to be actionable under Title VII. Maybe you should have headed 
straight for the shrink after your ex dropped his first F-bomb and continued in therapy 
until he finished his last raid.xxvi 
 
                                                 
i Title VII makes it unlawful for an employer "to fail or refuse to hire or to discharge any individual, or 
otherwise to discriminate against any individual with respect to his compensation, terms, conditions, or 
privileges of employment, because of such individual's race, color, religion, sex, or national origin." 42 
U.S.C. § 2000e-2(a)(1). Title VII protects "more than 'terms' and 'conditions' in the narrow contractual 
sense." Faragher v. City of Boca Raton, 524 U.S. 775, 786 (1998) (quoting Oncale v. Sundowner Offshore 
Servs., Inc., 523 U.S. 75, 78,(1998)) (internal quotation omitted). The Act evinces Congress' intention to 
define discrimination in the broadest possible terms, and neither enumerates specific discriminatory 
practices nor defines the breadth of actionable illegal activities. See Hall v. Gus Const. Co., 842 F.2d 1010, 
1014 (8th Cir.1988). 
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ii Meritor Savings Bank v. Vinson, 477 U.S. 57, 65 (1986); 
iii See 29 C.F.R. § 1604.11 (1999) 
iv Vinson v. Taylor, 753 F.2d 141, 146 (D.C.Cir.1985) 
v See 29 C.F.R. § 1604.11 (1999) 
vi Burlington Industries, Inc. v. Ellerth, 524 U.S. 742, 765  (1998). 
vii Carter v. Chrysler Corp., 173 F.3d 693, 700 (8th Cir.1999).(female plaintiff member of protected group). 
viii Scusa v. Nestle U.S.A. Co., 181 F.3d 958 (8th Cir.1999). 
ix Id. at  181 F.3d 958, 966. 
x . See Burns v. McGregor Electronic Industries, Inc., 989 F.2d 959, 964 (8th Cir.1993) (agreeing with 
district court that plaintiff having posed nude for a nationally distributed magazine does not lead inevitably 
to conclusion that workplace harassment was welcome); Bales, 143 F.3d at 1108-09 (plaintiff's reaction to 
harassment sufficient to support jury finding that behavior was unwelcome); see also Caviness v. Nucor-
Yamato Steel Co., 105 F.3d 1216, 1223 (8th Cir.1997) ("[I]t stretches credulity to conceive that a 
reasonable jury might have thought [plaintiffs] welcomed from their co-workers the conduct detailed in the 
evidence at trial."). 

xi Hocevar v. Purdue Frederick Co.  223 F.3d 721, *727 -735 (C.A.8 (Minn.),2000)(Lay, J.dissenting.) 
xii xii Justice Scalia  pointed out that harassment does not have to be motivated by sexual desire, but can be 
motivated by hostility to members of a particular sex. See Oncale, 523 U.S. at 80  ("A trier of fact might 
reasonably find such [same-sex] discrimination, for example, if a female victim is harassed in such sex-
specific and derogatory terms by another woman as to make it clear that the harasser is motivated by 
general hostility to the presence of women in the workplace."). 

xiii 211 F.3d 399, 403 (7th Cir.2000) 
xiv See, e.g., Steiner v. Showboat Operating Co., 25 F.3d 1459, 1463-64 (9th Cir.1994) (rejecting claim that 
harassing language directed at woman was "cured" by fact that harasser also referred to men as "assholes"); 
Swinton v. Potomac Corp.  270 F.3d 794, *807 (C.A.9 (Wash.),2001)( That supervisor may have told jokes 
about racial or ethnic groups other than African-Americans does not excuse the fact that he racially 
harassed plaintiff.) 
xv Why the "because of sex" requirement? Because Title VII only prohibits sexually abusive conduct when 
it is discriminatory–that is, done to a woman because she is a woman, or to a man because he is a man. 
Grossman, "EQUAL OPPORTUNITY" HARASSERS: Does A Sex Harasser Who Targets Both Men And 
Women Violate Federal Anti-discrimination Law?, http://writ.news.findlaw.com/grossman/20010410.html 
xvi As Judge Lay said in his dissent in Hocevar v. Purdue Frederick Co.  223 F.3d 721, *727 -735 (C.A.8 
(Minn.),2000)., “there is little doubt that the extensive use of the gender-specific pejorative ‘bitch,’ coupled 
with the sexually explicit and offensive term ‘fuck,’ could support a finding that the harassment was based 
on sex. To hold otherwise is an unprecedented endorsement of the sexually insulting behavior presented.” 
xvii Cobb v. Department of the Treasury, Request No. 05970077 (March 13, 1997). 
xviii In Faragher, supra at 788, the Supreme Court noted that "simple teasing, offhand comments, and 
isolated incidents (unless extremely serious) will not amount to discriminatory changes in the terms and 
conditions of employment." 
xix In assessing whether the complainant has set forth an actionable claim of harassment, the conduct at 
issue must be viewed in the context of the totality of the circumstances, considering, inter alia, the nature 
and frequency of offensive encounters and the span of time over which the encounters occurred. See 29 
C.F.R. § 1604.11(b); EEOC Policy Guidance on Current Issues of Sexual Harassment, N-915-050, No. 137 
(March 19, 1990); Cobb v. Department of the Treasury, Request No. 05970077 (March 13, 1997). See also 
Harris, 510 U.S. at 23 (all evidence concerning abusiveness of a plaintiff's working condition is relevant). 
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xx In. Ellerth and Faragher, supra, the Supreme Court made clear that employers are subject to vicarious 
liability for unlawful harassment by supervisors. The standard of liability set forth in these decisions is 
premised on two principles: 1) an employer is responsible for the acts of its supervisors, and 2) employers 
should be encouraged to prevent harassment and employees should be encouraged to avoid or limit the 
harm from harassment. In order to accommodate these principles, the Court held that an employer is always 
liable for a supervisor's harassment if it culminates in a tangible employment action. However, if it does 
not, the employer may be able to avoid liability or limit damages by establishing an affirmative defense that 
includes two necessary elements: 

(a) the employer exercised reasonable care to prevent and correct promptly any harassing behavior, and 

(b) the employee unreasonably failed to take advantage of any preventive or corrective opportunities 
provided by the employer or to avoid harm otherwise. 

 
xxi EEOC Regulation 29 C.F.R. § 1614.105(a)(1) requires that complaints of discrimination should be 
brought to the attention of the Equal Employment Opportunity Counselor within forty-five (45) days of the 
date of the matter alleged to be discriminatory or, in the case of a personnel action, within forty-five (45) 
days of the effective date of the action. The Commission has adopted a "reasonable suspicion" standard (as 
opposed to a "supportive facts" standard) to determine when the forty-five (45) day limitation period is 
triggered. See Howard v. Department of the Navy, EEOC Request No. 05970852 (February 11, 1999). 
Thus, the time limitation is not triggered until a complainant reasonably suspects discrimination, but before 
all the facts that support a charge of discrimination have become apparent. 
 
xxii For a truly understandable explanation of the federal discrimination process, from start to finish, please 
see EEOC MID-110, which you can download from the Commission’s website. 

xxiii In Minardi v. Snow, EEOC Appeal No. 01A24373 (December 18, 2003), the agency dismissed the 
appellant’s formal complaint for failing to state a cause of action. The gravaman of the complaint was a 
series of allegedly acts of harassment committed by the appellant’s supervisor. The Commission reversed 
finding “that these matters are part of complainant's overall, single claim of ongoing harassment. Most of 
the claims in the instant complaint allege discriminatory harassment by complainant's supervisor (Branch 
Chief). Therefore, we find that the enumeration of alleged incidents in claims 2, 3, 4, and 7, is reflective of 
a single, broad claim of ongoing harassment. By alleging a pattern of harassment, complainant has stated a 
cognizable claim under the EEOC regulations. See Cervantes v. USPS, EEOC Request No. 05930303 
(November 12, 1993).” 
xxiv Minardi, supra. Having previously found that the series of acts of the supervisor, if true, would 
constitute a cognizable claim of sexual harassment, the Commission went on to find that appellant had 
timely contacted the EEO Counselor within forty-five days of the last act of harassment: 
 

Upon review, the Commission finds that the agency improperly 
dismissed claims 1, 5, and 6 for untimely EEO Counselor contact. The 
Commission finds that complainant's complaint concerns matters that 
comprise a claim of harassment, as discussed above. The Commission 
has held that an agency should not ignore the pattern aspect of a 
complainant's claims and define the issues in a piecemeal manner 
where an analogous theme unites the matters contained therein. Meaney 
v. Department of the Treasury, EEOC Request No. 05940169 
(November 3, 1994). The Commission notes that most of the claims in 
the instant complaint address alleged discriminatory harassment by 
complainant's supervisor (Branch Chief). Because complainant's 
overall claim alleges harassment that includes matters that extend to the 
time period within forty-five days of complainant's February 5, 2002 
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initial EEO Counselor contact, we find that the EEO Counselor contact 
was timely with regard to all the matters raised within the complaint. 
 

xxv Sandra Yaccarino v. United States Postal Service, EEOC Appeal No. 01A05735 (April 4, 2001). 
 
xxvi But see Sam Mullins v. Department of the Navy, EEOC Appeal No. 01A35274 (January 23, 2004) in 
which the Commission ignored appellant’s claim that he suffered psychological injury as a result 
defamatory comments made by him by his co-workers. 
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